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Offense Conduct
CaLcuLATING WEIGHT oF DRUGS—M IXTURES

Adjustments
AccepTANCE oF ResponsiBILITY (8 3E1.1(b))

U.S. v. BootNo. 93-2317 (1st Cir. June 7, 1994) (Cyr,
(Affirmed: Nov. 1993 amendment to § 2D1.1(c) that chan
method of calculating weight of LSD controls for guideli
calculations, but for mandatory minimum sentences the
culation is still controlled by the holding@hapman v. U.S.
500 U.S. 453, 468 (1991), that the weight of the car
medium is included. Therefore, defendant resentenced U
§1B1.10(a) could not have his sentence reduced belov
applicable five-year mandatory minimum, based on
weight of the LSD plus the carrier medium, even though
guideline range was reduced from 1231 months to 283
months.)Cf. U.S. v. MuelleifNo0.93-1481 (10tiCir. June 22,
1994) (Moore)).) (Affirmed: Defendant, originally sentencg
to five-year mandatory minimum that was later reduced t
months after FedR. Crim.P.35(b) departure, was not ent
tled to resentencing under amended LSD calculatior
§2D1.1(c). Under §1B1.10(b), the district court “sho
consider the sentence that it would have originally impg
had the guideliness amendedyeen in effect at that time.
Here, even though amended §2D1.1(c) would result

J.) U.S. v. KimpleNo. 92-10735 (9th Cir. June 24, 1994)
géNelson, J.) (Remanded: It was error to deny reduction under
n& 3E1.1(b)(2) on the grounds that over a year passed before
cdefendant’s guilty plea and he filed a pretrial motion to sup-
. press evidence. “Because constitutionally protected conduct
rishould not be considered against the defendant for purposes
nofesin acceptance of responsibility reduction, . . . adefendant’s
v éixercise of those rights at the pretrial stage should not in and
thod itself preclude a reduction for timely acceptance. . . . If the
l@vernment establishes that it prepared for trial in conjunc-
tion with responding to pretrial motions, denial of the reduc-
tion may be justified. However, where the record reflects only
2dhe Government’s efforts in responding to such motions, as
0 Bfere], then the trial court may not deny the additional reduc-
i-tion for timely acceptance simply because a defendant vigor-
n onsly defended a motion to suppress or simply because a
uldiven length of time has elapsed prior to the defendant no-
secing his intent to plead guilty. . . . [W]e do not consider the
" length of time that has passed in isolation,” and here, in what
inthee trial court called a complex case, there were several

range of 18-24 months, defendant was still subject to fivesntinuances, the government filed two superseding indict-
year minimum term, and the “subsequent reduction upon thents, defendant’s pretrial motions were not frivolous or
government’s Rule 35 motion, which occurred at a later dafiged for purposes of delay, and no trial date had been set.).

has no concomitant retrospective applicability.”). U.S. v. Stoop#lo.93-102449thCir. Junel, 1994)(Beez-
Outlineat Il.A.3 and I1.B.1. er, J.) (Remanded: Defendant’s multiple confessions on day
U.S. v. TelmanNo. 93-3324 (10th Cir. June 30, 1994bf robbery and leading police to evidence qualified him for
(Baldock, J.) (Affirmed: Defendant pled guilty to an LSDhe extra reduction under § 3E1.1(b)(1), despite the govern-
offense and, following a § 5K1.1 motion by the governmentient’s claim that these actions did not “assist[] authorities in
had his offense level reduced from 29 to 15 and was |séme investigation or prosecution” of his offense because the
tenced below the five-year statutory minimum to 18 monthsformation was readily available to police. “[S]Jubsection (b)
Following §1B1.10(a), he later sought resentencing undiyes not require that the defendant timely provide informa-
the Nov. 1993 amendment on calculating weight of LSD tion that authorities would not otherwise discover or would
§2D1.1(c), claiming that his offense level would be 15 foliscover only with difficulty; it requires merely that the
lowing the amended guideline, that the district court wauttefendant ‘assist’ the authorities by timely providing com-
have departed downward from level 15 instead of endiplpte information or by timely notifying them of his intent to
there, and that his sentence would therefore be lower.| Tiead guilty. . . . Multiple consistent confessions on the day
district court denied the motion and was affirmed. “[I]t| ief arrest ordinarily serve such a purpose.”
apparent from the language of 1B1.10(ap-‘may con- “The government also argues that Stoops does not qualify
sider—that a reduction is not mandatory but is insteddr...83E1.1(b) because Stoops challenged the admissibility
committed to the sound discretion of the trial court. . . . [T]t# his confessions in pretrial motions to suppress|[, reasoning]
district court considered a number of [the factors in 18 U.Si8at a confession does not qualify a defendant for the reduc-
§3582(c)], including Defendant’'s post-amendment guidden unless its admissibility goes unchallenged. This theory
line range, and decided that due to Defendant’s personal eodflates subsections (b)(1) and (b)(2). These subsections are
offense characteristics, Defendant did not merit a senteseparated by the connective ‘or,” not ‘and.” A defendant
reduction. After reviewing the record, we cannot say |tlgeialifies under subsection (b)(1) if he timely provides com-
district court abused its discretion.”). plete information, whether or not he moves to suppress or
Outlineat I.E and 11.B.1. timely notifies the government of his intent to plead guilty.
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.. . Although the motions may have delayed his notice
intent to plead guilty, they could not have delayed his cor
sions, which had already occurred.”).

U.S. v. McConaghy?23 F.3d 351 (11th Cir. 1994) (p¢
curiam) (Remanded: “Section 3E1.1(b)(2) is not facig
unconstitutional.” However, to avoid an unconstitutio

applicationof §3E1.1(b)(2), the district court must dete

mine whether defendant’s notification was timely in light
the circumstances, not simply whether the government
already engaged in trial preparation: “Avoiding trial pre
ration and the efficient allocation of the court’s resources
descriptions of the desirable consequences and objectiy
the guideline. They are not of themselves precise ling
the sand that solely determine whether notification
timely. . . . Application must bear in mind the extent of t
preparation, the burden on the court’s ability to allocate
resources efficiently, and reasonable opportunity to def
counsel to properly investigate.”).

Outlineat IlI.E.5.

Departures
MITIGATING CIRCUMSTANCES

U.S. v. MiniconeNo. 93-1594 (2d Cir. June 8, 199
(Miner, C.J.) (Remanded: “[W]e hold that where indepeng
factors have been adequately considered by the Sente
Commission and each factor considered individually fail
warrant a downward departure, the sentencing court ma

aggregate the factors in an effort to justify a downwar

departure” under a “totality of circumstances” test.).
Outlineat VI.C.3.

CRIMINAL HisTORY

U.S. v. Rodriguez-Martinelklp. 91-1022@thCir. Junel,
1994) (O’Scannlain, J.) (Remanded: In departing upwar
136 months for defendant subject to 120-month statu
minimum, the district court did not indicate how it calcula
the departure above defendant’s guideline range of 6
months and then above the mandatory minimum. The “e
ence of a mandatory minimum sentence does not alte
manner in which a district court determines the approp
extent of a departure: a court must determine a defend
offense level and appropriate criminal history category,
cluding departures from the recommended criminal his
category, just as it would in an ordinary case. If the resu
sentencing range is under the statutory minimum, the dis
court must give the mandatory minimum sentence; if
sentencing range includes the statutory minimum, the dis
court may impose a sentence above the mandatory
mum.”).But cf. U.S. v. Carpente®63 F.2d 736, 745-46 (5t
Cir. 1992) (affirming as reasonable under the circumsta
departure to 230 months where district court used 180-m
mandatory minimum sentence as starting point for depal
calculation, rather than guideline range of 33—41 month
Outlineat VI.A.3.a.

U.S. v. ThomasNo. 93-5514 (6th Cir. May 23, 1994
(Merritt, C.J.) (Affirmed: Upward departure based on “in
dinately high criminal history score of 43" was prop
“Thomas’s score of 43, one of the highest we could fin
reported cases, is clearly sufficiently unusual to war

> départure from the guidelines.” The extent of departure was
fedso proper even though the district court did not “consider
and reject each of the six intermediate gridblocks between
. the original guideline range . . . and the range in which the
J|Rctual sentence fell . . . ,” as defendant argued it must do for
hdlepartures above CHC VI. “Neither the Guidelines nor the
L law of this circuit require the district court to provide a mech-
Anistic recitation of its rejection of the intervening, lower
Hideline ranges. Section 4A1.3. indicates quite clearly
hdhat the court should continue to consider ranges ‘until it
dirds’ an appropriate sentence for the defendant before it, but
eQqihing in §4A1.3 calls for a more detailed, gridblock-by-
sGidblock approach advocated by the defendantThe
vapproach required of the sentencing court when departing
ifeyond Criminal History Category VI, as we see it, is to con-
, gider carefully all of the facts and circumstances surrounding
-ag case which affect the departure, and from them determine
an appropriate sentence for the particular defendant.”).
Outlineat VI.A.4.

Determining the Sentence
REsTITUTION
1) U.S. v. Meachani\o. 93-1692 (6th Cir. June 15, 1993)
d I\{Iartin, J.) (Remanded: The Victim Witness and Protection
ct “does not authorize a district court to order restitution
NP the government’s costs of purchasing contraband while
5 Y : . -
y |n(\)/test|gat|ng a crime, even if the defendant explicitly agreed
ap such an order in a plea agreement. . . . While the Act pro-
vides that a ‘court may also order restitution in any criminal
case to the extent agreed to by the parties in a plea agree-
ment,’ 18 U.S.C. §3663(a)(3), this Court has held that the
repayment of the cost of investigation is not ‘restitution’
within the meaning of the ActSee Gall v. U.S21F.3d107,
did1-12 (6th Cir. 1994) (“such investigative costs are not
tdppses, but voluntary expenditures by the government for the
garocurement of evidence”; also holding that restitution im-
3-prsed as a condition of supervised release is still subject to
xi¥MVPA)). But cf. U.S. v. Daddatd®96 F.2d 903, 904-06
r (R Cir. 1993) (affirming “a condition in the nature of resti-
idwdion on a sentence of supervised release” that defendant
afgray government's cost of purchasing drugs from defen-
ifant, including drugs from charges that were dismissed or
tomgver charged, reasoning that this payment is valid under
tisgpervised release statute’s “catch-all provision,” 18 U.S.C.
st8ct583(d), and not subject to VWPA).

tiutlineat V.D.2.

trigt . .

nmolatlon of Supervised Release

hREvocATION FOR DrRuUG PossessION

ncesU.S. v. Meek$\o. 93-1708 (2d Cir. June 2, 1994) (Kearse,

odth (Remanded: Defendant whose supervised release was

rtfeaoked for drug possession should not have been sentenced

S)L_mder the mandatory provision of 18 U.S.C. §3583(g) when
his original offense occurred before that section’s effective
date (Dec. 31, 1988): “[A]ny provision for punishment for a

Pviolation of supervised release is an increased punishment for

Oithe underlying offense. Thus, where the underlying offense

ewas committed prior to the effective date of § 3583(qg), appli-

] gation of that section violates the Ex Post Facto Clause.”).

raDutline at VI1.B.2.




